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PROTECT YOURSELF
Strategies for Contractors to Survive Surging Prices 

and Materials Shortage Delays
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DISCLAIMER
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Marcum LLP and Hinckley Allen have prepared these materials as part of an educational program. The information contained herein is of
a general nature and is not intended to address the circumstances of any particular individual, entity or case. While every effort has been
made to offer current and accurate information, errors can occur. Furthermore, laws and regulations referred to in this program may
change over time and should be interpreted only in light of particular circumstances. The information presented here should not be
construed as legal, tax, accounting, valuation or investment advice. No one should act on such information without appropriate
professional advice after a thorough examination of the particular situation.
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AGENDA
1. Causes of material price escalation

2. Examples of material price volatility

3. Eliminating or reducing the risk of material price 
escalation

• At the time of Bid

• During the Procurement Phase

• During the Construction Phase

4. A “Material Purchase Agreement” template
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Causes of Material Price Escalation
• Events that cause the price of materials to increase 

more than would be otherwise anticipated:
• Inflation;
• Fuel cost increases;
• New regulations;
• Taxes;
• Tariffs and changes in trade policies;
• Wars;
• Disasters; or . . . 
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Causes of Material Price Escalation

GLOBAL 
PANDEMIC!!!
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How Tariffs and Trade Policies Can Cause Price 
Escalations

• Tariff implementation 

• Trade agreements:
• China – Trade war
• India – Generalized System of Preferences – end favorable 

treatment
• Turkey – same
• U.S. pulled out from Trans-Pacific Partnership in 2017
• Tariffs on Canadian lumber imports
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How Tariffs and Trade Policies Can Cause Price 
Escalations (Cont.)

• Increase in material costs as an additional “tax” on imported 
materials. 

• Cause pricing volatility that are not easy to predict due to 
changes in power. 

• Delays in receipt of materials – delays in processing at ports.

• Supply chain impacts and lack of materials
• Can impact the number of choices for material specifications 

for a project. 
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Examples of Recent Disasters 
Causing Price Escalations

• Wildfires in the West
• Burned nearly 5 million acres

• Suez Canal Crisis
• “Ever Given” – blocked canal for 6 days
• 369 ships were queuing to pass through
• Stopped $9.6 billion of trade from passing
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How the Pandemic Can Cause Price Escalations
• Some factories that reduced production due 

to reduced demand in early 2020 are still 
not running at capacity;

• Ships not allowed in certain ports;

• Cargo handling has slowed as Covid-19 has 
depleted dockworker ranks;
• 37 cargo ships from China were anchored off 

Southern California’s coast at the beginning of 
February
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Source: Bureau of Labor Statistics, producer price indexes, www.bls.gov/ppi ©2021 The Associated General Contractors of America, Inc. 
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Source: Bureau of Labor Statistics, www.bls.gov/ppi, producer price indexes for goods inputs to nonresidential construction 
(material costs) and new warehouse construction (bid prices)

©2021 The Associated General Contractors of America, Inc. 
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How to Mitigate the Risk of Material Price 
Escalation

• Risk Mitigation for Material Price Escalation 
can be done:

1. At the time of bid;
2. During the procurement phase;
3. During contract negotiation – by including 

a Material Escalation Clause; or
4. Existing Contracts
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How to Mitigate the Risk of Material Price 
Escalation – Time of Bid

• Cost Estimates:
• Need to account for price escalation

• Use a Cost Index such as the:
• Building Cost Index (BCI);
• Construction Cost Index (CCI); or,
• Turner Cost Index (TCI)

• Note: some public owners may have their own in-house indices for use 
in bidding a project for that public owner, if accounting for escalation is 
permitted at all.
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How to Mitigate the Risk of Material Price 
Escalation – Time of Bid

• Additional processes pre-bid:
• Lock in material prices early with suppliers and shift the risk down 

stream
• Include a generous bid contingency that accounts for potential 

escalation
• Shorten the time duration that your bid will remain valid
• Discuss with Owner use of alternate materials (with more 

consistent pricing)
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How to Mitigate the Risk of Material Price 
Escalation – Procurement Phase

• Purchase materials with the most volatile prices as early 
as possible

• But Note:
• Works best when Owner, Designer, and Contractors are on 

board and working cooperatively early in the project (Design 
Assist or IPD project delivery strategies)
• Early material purchasing requires design to be 

complete/reliable early in the project to effectively mitigate 
risk

• Consider the impact of any potential design changes
• Remember to account for increased storage and handling 

costs
18
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How to Mitigate the Risk of Material Price 
Escalation – Procurement Phase

• Limit the suppliers’ right to increase 
prices to the contractor’s rights to 
increase prices to the owner.

• Alternatively, limit the suppliers’ right 
to increase prices to a fixed amount, 
thereby capping the risk.
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How to Mitigate the Risk of Material Price 
Escalation - Contract

• The best method: Use a Cost Plus contracting method.
• In a typical stipulated/lump-sum contract the Subcontractor bears 

the risk of any financial impact arising from fluctuations in material 
prices.
• If using a stipulated/lump-sum contract, include a material price 

escalation clause.
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Types of Material Escalation Clauses

• “Day One” escalation clauses
• “Delay” escalation clauses
• “Threshold” escalation clauses

21
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Material Escalation Clauses

• Day One Escalation Clauses
• A “day one” escalation clause 

requires the upstream party to pay for 
any increases in material costs once 
the contract is executed

• The contract must define exactly 
what materials are subject to the 
clause, and must include baseline 
prices for those materials
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Material Escalation Clauses (Cont.)

• Delay Escalation Clause
• A “delay” escalation clause holds a fixed 

price for a limited period of time, but 
allows the contractor to receive an 
equitable adjustment if the project is 
delayed or, more commonly, if it is not 
feasible to purchase all materials for the 
project at the start of construction.

• Especially effective if contractor 
believes project may be delayed in its 
inception.
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Material Escalation Clauses (Cont.)

• Threshold Escalation Clause
• A “threshold” escalation clause shares the risk by requiring the 

upstream party to pay for material price increases above a defined 
threshold

• The contractor is reimbursed only for significant price increases which 
occur between the bid (or contract date) and the date of installation or 
purchase of materials

• This type of clause shifts the risk of significant price increases to the 
upstream party, but vests the contractor with the risk of price increases 
up to the threshold level, effectively capping the contractor’s potential 
exposure
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Material Escalation Clauses (Cont.)

• CDOT Contract Specifications:
• Allows for asphalt price adjustments for increases and decreases 

in the price of performance-graded binder component of HMA. 

• Allows for fuel price adjustments (triggered by a 5% difference 
between Fuel Base Price and Fuel Period Price).
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Material Escalation Clauses (Cont.)
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Material Escalation Clauses (Cont.)
• MassDOT Price Escalation Clauses:

• By statute, Contracts for road and bridge 
projects are required to include a price 
adjustment clause for fuel (diesel and 
gasoline), asphalt, concrete and steel.

• Water and sewer projects must have a 
price adjustment clause for fuel (diesel and 
gasoline), liquid asphalt, and portland 
cement contained in cast-in-place 
concrete.

• M.G.L. c. 30, sec. 38A
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Material Escalation Clauses (Cont.)
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Material Escalation Clauses – Convincing a 
Reluctant Owner

• Mutually Beneficial Material Escalation Clause
• The GC/Owner bears the risk of price increases but also 

gets a corresponding reward if material prices drop

• Usually take the form of a threshold escalation clause to 
avoid unnecessary forfeiture of the Contractor’s margins
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Material Escalation Clauses – Convincing a 
Reluctant Owner

• GCs/Owners may be reluctant to incorporate unilateral 
material escalation clauses

• Consider inclusion of a mutual or bilateral clause where 
each party stands to have some of the risk and some of 
the reward (consider ConsensusDocs Amendment 200.1)
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Prayer Phase:
Shifting Material Price Increase in Existing Contracts

• If there is no Material Price Escalation Clause, subcontractors 
may be able to find relief from material price escalation through 
existing contract provisions or equitable principles.
• Changes in Law Provisions

• ConsensusDocs 200 §3.21.2 allows for an equitable adjustment for additional costs 
or time needed resulting from any change in law, including increased taxes, enacted 
after the date of the Agreement

• Force Majeure
• Mutual Mistake
• Commercial Impracticability
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Prayer Phase:
Shifting Material Price Increase in Existing Contracts

• Force majeure, mutual mistake and commercial 
impracticability arguments are difficult to make and win. 

• Incorporation of a material escalation clause and proactive 
procurement provide the best opportunity to mitigate the risk 
of material price increases.
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Material Escalation Clauses –
Form Documents

• Contractors using the AIA standard fixed-price contract should be 
sure to modify the contract to appropriately allocate the risk of 
material price escalation

• The AIA documents have no materials escalation clause
• ConsensusDocs 200.1 Potentially Time and Price-Impacted 

Materials Amendment
• Balanced document that carries the possibility that if prices fall, 

payment would also be decreased (§3.1)
• Provides for caps on the amount of increase or decrease if mutually 

agreed by the parties (§3.3)
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Material Purchase Agreement Template
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What is this document?
• An MPA is the written agreement between YOU (the 

“Contractor”) and the material supplier (the “Supplier”).
• Legal, Binding, Enforceable.
• Should Identify the BUSINESS DEAL:

• Scope 
• Price
• Delivery
• Warranty
• Other Rights, Duties, and Obligations

35
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Why do we need this document?
• The contract is the primary risk management tool in any 

business deal.

• The MPA identifies the essential terms of the business deal AND 
allocates risks to the party best able to handle them.

• Your MPA template should be “Contractor-friendly”
• Not always in a position of negotiating “power”
• Specialty products or materials (elevators) 

36
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Risk Allocation in an MPA
• What happens if delivery is delayed?

• Who pays for shipping?

• What if the Owner doesn’t pay me?

• What if I have concerns about the manufacturing process?

• What happens if I get sued because of a product issue?

• A well-crafted MPA addresses these risks, and more!
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Key Features of an Effective MPA

• No material price escalation (unless there is a flow-down 
right upstream)

• “Pay if paid” provision

• Contractor may access supplier’s facilities (critical right in a 
time of economic uncertainty)

• Ability to terminate Supplier and hold them responsible for 
delays/cost increases

• Clear packaging/shipping terms

38

http://www.marcumfoundation.org/


marcumllp.com
hinckleyallen.com

Key Features
• Supplier’s warranty matches the Contract Documents.

• In the event of a dispute, Supplier must supply materials under protest.

• Broad ability to terminate with minimal financial exposure.

• Contractor decides whether to use Arbitration or Litigation in the event 
of a dispute.

• Broad indemnification by Supplier.
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The Disclaimer…

• Few will sign a well-crafted an contractor-
friendly MPA “as written”. 

• Revise the MPA to suit your needs.
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